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I. Introduction 
 
The profile of those interest in life income gifts share many similarities.  These 
individuals need income, they may want to save additional amounts for retirement or 
they may have tricky assets they would like to turn into a source of income.  A 
charitable remainder trust (CRT) or a charitable gift annuity (CGA) both offer features 
that might meet the donor’s objectives.  There are other situations where one or the 
other is clearly preferable.  The CRT and the CGA each have unique features that make 
one or the other the better choice.   
 
The CRT and the CGA can be useful for situations when a beneficiary wants immediate 
payments, an individual is  still working and wants a supplemental retirement plan, an 
individual wants to contribute real estate, or an individual wants to contribute closely 
held S or C stock. 
 
 

II.  Individuals Who Want Immediate Payments 
 
A. Charitable Remainder Trust 
 

CRTs are distinct from gift annuities in that a remainder trust is a legal entity 
separate and independent from the donor and the charity.  The trust holds and 
invests the contributed assets, makes the specified payments and only on the 
conclusion of the trust term may the remaining trust assets be applied for charitable 
purposes.   

 
All CRTs share certain characteristics: 

 
• The trust donor is entitled to a charitable income tax deduction for the 

present value of the charitable remainder.  
• The trust must be irrevocable and create a valid trust under local law. 
• The trust must make payments at least annually to at least one non-

charitable beneficiary. 
• The trust may make payments for the life of the designated beneficiaries 

or a term not to exceed 20 years. 
• The trust annual payment may be no less than 5% and no more than 

50%. 
• The trust’s income tax charitable deduction must be equal to or greater 

than 10% of the trust funding amount.  
• The remainder trust charitable income tax deduction must be equal to or 

greater than 10% of the donated principal.   
• The payout to the trust beneficiary may be in the form of an annuity or 

unitrust amount. 
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Charitable Remainder Annuity Trusts 
A charitable remainder annuity trust (CRAT) must make a fixed payment of a 
specified dollar amount to the designated income beneficiary.  The fixed payment 
must be no less than 5% and no more than 50% of the initial value of the assets 
transferred to the trust.  The annuity trust’s annual payment is based on the initial 
funding amount of the trust and remains constant throughout its term.  Subsequent 
additions to the annuity trust are prohibited.  It is not possible to defer payments 
from an annuity trust.   
 
Charitable remainder annuity trusts are subject to the 5% probability test is 
described in Revenue Ruling 77-374 that requires all remainder annuity trusts that 
will make payments for one or more lifetimes to have less than a 5% chance of 
principal exhaustion.  If a CRAT fails the 5% test, no deduction is allowed.  It is also 
questionable whether the trust will qualify as a CRT.  In 2008, 19,241 charitable 
remainder annuity trust tax returns were filed with the IRS.   
 
Charitable Remainder Unitrusts 
A charitable remainder unitrust (CRUT) must make payments of a fixed percentage 
of the trust value as revalued annually to the designated income beneficiary.  The 
payment each year is based on the then current value of the assets held by the 
trust.  The unitrust’s annual payment fluctuates from year to year based on the 
value of the trust each year.  Subsequent additions to a CRUT trust are permitted.   
 
If the CRUT's value goes up from one year to the next, its payout increases 
proportionately.  Likewise, if the CRUT's value goes down, the amount it distributes 
also goes down.  For this reason, it may be advantageous to choose a relatively low 
payout percentage so that the CRUT assets can grow, which in turn will allow the 
CRUT's yearly payments to grow.  In 2008, 96,248 charitable remainder CRUT tax 
returns were filed with the IRS.   
 
Individuals may be able to increase their cash flow with either a charitable 
remainder CRUT or a charitable remainder annuity trust.  This happens when a 
donor contributes appreciated property that is generating little or no current income 
and the trustee sells the property and reinvests the proceeds.  Since the trust is tax-
exempt (unless it has unrelated business taxable income), the entire sales proceeds 
can be invested to generate income.   
 
Example:  Jim and Patricia, ages 68 and 66 respectively, own stock having a fair 
market value of $600,000 and a cost basis of $250,000. The stock’s annual dividend 
is $12,000.  Compare the results of funding a charitable remainder unitrust versus a 
charitable remainder annuity both with a five percent payout rate.   
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  Charitable  Charitable 
   Unitrust  Annuity Trust 
   5%  5% 
     
Gross Principal $600,000   $600,000  
Charitable 
Deduction $220,662   $159,798  
Total before-tax 
income $973,587*   $690,000  
Benefit to Charity $1,184,152*   $1,696,079*  

 
*Assumes 8% annual investment returns.   
 
During the first year their income from both the unitrust and the annuity trust 
increases from $12,000 to $30,000.  Their income from the unitrust in future years 
could be higher or lower, depending on whether trust assets increase or decrease in 
value.  The annuity trust income remains at $30,000 per year for life.   
 
Donors who prefer the security of fixed income over potential growth might choose 
an annuity trust rather than a CRUT.   
 

B. Gift Annuity 
 
A CGA , like a CRT, may enable a person to increase cash flow and save taxes while 
arranging a charitable gift.   

 
Example  

 
Barbara, age 75, has a $50,000 CD that is maturing.  She could purchase another 
CD paying three percent, but instead she contributes the $50,000 for a CGA.  Here 
is a comparison of her cash flow from another CD and the CGA.   

 
 

CD Investment 
 

 Invested in CD    $50,000 

 Interest         1,500 

 Income tax on interest (28% rate)       -420 

 Net spendable       $1,080 

 

Gift Annuity  
 

 Contributed for CGA    $50,000 
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 Annual payment (6.3%)               3,150 

 Taxed as follows: 

  Ordinary income             926 

  Tax-free              2,224 

 Income tax (28% x $926)      -259 

 Net spendable    $2,891 

 

* At the end of her actuarial life expectancy, the annuity payments are 
fully taxable as ordinary income. 
 

In addition to nearly tripling her cash flow from the $50,000 that had 
been invested in CDs, Barbara receives a charitable deduction of $22,440, 
which results in tax savings of $6,283. 

 
It must be kept in mind that a CGA entails an irrevocable commitment of 
her principal to the charity.   
 

C. Comparison 
 

1.  Advantages of a CRT.   
 

• In the case of a CRUT, there is the potential for income growth to keep pace 
with inflation. 

 
• There is no limit on the number of income beneficiaries, provided the 

charitable deduction is at least 10 percent of the contribution and, in the case 
of an annuity trust, the 5% probability test mentioned earlier is met.  By 
contrast, there can be no more than two annuitants of a CGA.  

 
• The trust remainder can be divided among any number of charitable 

beneficiaries, and the donor can reserve the right to change these 
beneficiaries.  The contribution for a CGA becomes the property of the issuing 
charity, and the only way other charities can benefit is for the issuing charity 
to make grants to them.  

 
• The trust can last for the lifetime of named beneficiaries or for a term of 

years.  A CGA cannot be for a term-of-years.  Rather, payments must be 
made for the lifetime of one or two individuals.   

 
• The donor can select a trustee to handle investment of trust assets, whereas 

the charity makes all investment decisions regarding CGA reserves. 
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• A charity is not exposed to financial risk in being named as a remainder 
beneficiary, though it is accountable as a fiduciary if it acts as trustee. 

 
• Payout rates are determined by the donor and the trustee, subject to IRS 

requirements, and are not age-based.   
 

• The sometimes-onerous state regulations imposed on charities that issue gift 
annuities do not apply to charitable remainder trusts.  

 
• The donor is not subject to up-front taxation of gain if appreciated property is 

contributed and someone other than the donor is a beneficiary.  In the case 
of a CGA, the donor is taxed on the gain allocated to the present value of the 
annuity in the year of the gift.   

 
2.  Advantages of a gift annuity.   
 

• Payments are fixed and unaffected by fluctuations in stock values and 
interest rates. 

 
• The payments are backed by all of the assets of the charity, so annuitants 

can rely on payments unless the charity becomes insolvent.  If trust assets 
should be exhausted, income beneficiaries would receive no more income. 

 
• Charities generally will accept relatively small contributions for a CGA.  A 

common minimum contribution is $10,000.  For a trust to be practical the 
contribution probably should be $200,000 or more.  (Some charities that act 
as trustee might accept as little as $100,000 for a trust, but a corporate 
trustee may set the minimum at $500,000.) 

 
• A CGA is inexpensive to establish.  Generally, the donor pays nothing except 

fees for consultation with professional advisors about the advisability of the 
gift.  On the other hand, establishment of a charitable remainder trust could 
cost several thousand dollars, depending on the complexity of the trust 
agreement and who drafts the agreement. 

 
• If the donor contributes cash, there will probably be more tax-free income 

with a CGA than with a charitable remainder trust. 
 

• Gift annuities are easy for donors to understand.  A charitable remainder trust 
is more versatile but also more complex. 

 
D. Security Versus Growth Potential 
 

An advantage of a CGA is that payments never go down.  A disadvantage is that 
they never go up.  Because they do not increase, they will lose purchasing power 



Good Choices 
 

 Page 6 © 2010 PG Calc Incorporated 

over time.  While CRUT income may keep pace with inflation, it can also decline 
sharply in a bear market.     
 
Suppose, however, that the contribution would be large enough for either a CGA or 
a charitable remainder trust.  Which is preferable?  The following graphs show how 
cash flow would have compared in the case of charitable remainder unitrusts and 
gift annuities established, respectively, on January 1, 1992 and January 1, 1998. 
 
In the case of the CRUT, assets are presumed to be invested 60 percent in equities 
(S & P 500) and 40 percent bonds (Lehman Brothers U.S. Aggregate Index) with 
constant rebalancing.  In the case of the CGA, the rates are those recommended by 
the ACGA at the time.   

 
 
 
 

Unitrust and Gift Annuity  
Established January 1, 1992, 65-year-old 
Payments shown for 12 years 
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Unitrust and Gift Annuity 
Established January 1, 1998, 65-year-old 
Payments shown for 12 years 
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Under active management and with different asset allocation, the CRUT may have 
fared better than shown in these graphs.   

 
E. How a Gift Annuity Can Be Designed to Provide Inflation Protection As 

Well As Security 
 

The CRUT can offer a chance to keep pace with inflation but as we have seen, the 
CRUT is subject to market fluctuations.  Therefore, while there is a possibility of 
inflation protection, payments will actually decline if the market contracts.  Donors 
may be attracted to a plan that combines the security of fixed payments with 
periodic increases in cash flow.  By combining a series of gift annuities that begin 
making payments over a range of start dates, a donor can enjoy the safety of fixed, 
guaranteed payments with an increasing cash flow.  A donor can create in one 
sitting a series of deferred gift annuities that will begin making payments on 
staggered start dates. Alternatively, the donor can bundle an immediate gift annuity 
with a number of deferred gift annuities that have successively later payment start 
dates. 

 
While it may be possible to draft a single gift annuity agreement that contains all of 
these provisions, the more prudent course is to execute simultaneously multiple 
agreements that differ only in the timing and amount of payments.  
Administratively, the issuing charity would issue a single check using whatever 
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payment frequency the donor selects.  Despite using multiple annuity contracts, the 
annuities can be managed as if the donor had made a single annuity. 

 
It is also possible, and perhaps more common, for a donor to achieve fixed 
payments and periodic increases in cash flow by funding over a span of years a 
series of deferred annuities with staggered payment start dates.  For example, the 
donor could fund one deferred annuity each year for five years and set the payment 
start date of each annuity such that payments will increase once every three years.  
This approach may be more attractive to donors of modest means who may feel 
more comfortable spreading the cost of making the gifts over several years rather 
than taking on the entire cost in a single year. 

 
Example:  Melody Stewart was born on February 5, 1950.  Ms Stewart is still 
working, but wants to make charitable gifts and have guaranteed cash flow in 
retirement.  She could simultaneously establish five gift annuities on April 1, 2010.  
The five annuities are deferred gift annuities, each funded with $10,000.  The 
payment-beginning dates of the deferred gift annuities would be March 31 of 2016, 
2019, 2022, 2025, and 2028.  Melody would receive the following amounts, and her 
total income tax deduction would be $23,454. 

 

Beginning at age Annuity Rate  Payment per year Total annual 

payment 

65   6.7%   $670   $670 

68   7.9%   $790   $1,460 

71   9.5%   $950   $2,410 

74   11.3%   $1,130  $3,540 

77   13.8%   $1,380  $4,920 

 
From age 77 onward Ms Stewart would receive $4,920 a year for the rest of her life.  
These increments occur every three years rather than annually, and they exceed the 
average historical rate of inflation.  If the donor were older, she might consider an 
immediate annuity for a larger principal and then also create the deferred annuities 
above to add increasing income to a fixed income plan.   

 
F. When a Charitable Remainder Annuity Trust Might Be Preferable to a Gift 

Annuity 
 

When donors want fixed payments, a CGA is usually preferable to a charitable 
remainder annuity trust.  It is simpler to establish, it can be created whatever the 
ages of the annuitants, payments are likely to be taxed more favorably, and it is 
more secure.  However, there are situations, such as the following, when an annuity 
trust is either the only or the better choice.   
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• The charity is not authorized to issue gift annuities in the state where 

the donor resides. 
 

• The donor wants more than two income beneficiaries or multiple 
charitable beneficiaries. 

 
• The donor wants payments to be for a term of years. 

 
• The trust would be funded with appreciated property, and the income 

beneficiary is someone other than the donor. 
 

• The donor wants to contribute tax-exempt bonds and continue to 
receive tax-free income. 

 
 

III.  Individuals Still Working Who Want a Supplemental 
Retirement Plan 
 
A. Charitable Remainder Trust 
 

Beginning in 1998, the Regulations explicitly permitted a net-income charitable 
remainder unitrust (NICRUT) or a net-income with make-up provision charitable 
remainder unitrust (NIMCRUT) to convert to a standard charitable remainder 
unitrust (SCRUT) upon the occurrence of a triggering event.  This could be a specific 
date or an event “whose occurrence is not discretionary with, or within the control 
of, the trustees or any other persons.”  The sale of an unmarketable asset will not 
be considered discretionary or within the control of the trustees or any other 
persons. (Reg. Sec. 1.664-3(a)(1)(c) and (d)).   

 
A mid-life donor with charitable intent, who wants to establish a supplemental 
retirement fund, could establish a NIMCRUT and specify that it convert to a SCRUT 
the year he attains age 65.  As a result of funding the trust with either (1) assets 
that produce little or no income but have considerable growth potential or (2) 
something as liquid as cash which the trustee then reinvests in low-income assets 
with favorable growth potential, the trust can be managed in such a way that little 
or nothing is paid out to the donor until he or she has reached the predesignated 
retirement age when the trust converts to a SCRUT.  Then, it starts paying to the 
donor the set percentage of the fair market value trust assets, as determined 
annually.   
 
Example:  Mr. Gomez has been contributing the maximum allowable to his qualified 
retirement plan.  He would like to accumulate more for retirement on a tax favored 
basis, and he wants eventually to establish a named endowment at the hospital 
where he practices.  He and his wife have some stocks that have performed well, at 
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least until last year, but he would like to reduce his position in them.  Specifically, he 
would be willing to transfer 4,000 shares of a stock that is now selling for $50 per 
share.  In addition to the initial transfer, he believes he could contribute 
approximately $40,000 per year towards his future retirement.  Mr. Gomez and his 
wife are both age 50, and they want to retire at age 65.  They have two adult 
children, but they are confident that they can make significant transfers to a 
charitable instrument and still provide adequately for the children. 
 
To create a supplemental retirement plan, Mr. Gomez and his wife establish a 
NIMCRUT with a five-percent payout rate and initially fund it with the 4,000 shares 
of their stock.  Then, each year for the next 10 years, they add $40,000 in cash 
and/or securities to the trust.  The trust contains a provision that causes it to flip or 
convert from a CRUT paying only its net income to a straight payout unitrust paying 
a fixed percentage of the annually revalued principal after he reaches age 65.  The 
trustee invests in growth stocks, and the dividends are sufficient to cover the trustee 
fee and sometimes to make small payments to Mr. and Mrs. Gomez. 
 
The amount of income payable to Mr. and Mrs. Gomez after Mr. Gomez attains age 
65 is directly tied to the returns of the CRUT investments.   

 
Contributions, over the 11-year period between when the trust is 
established and when Mr. Gomez reaches age 61, total  $600,000 

Trust fair market value at the beginning of the year 
Mr. Gomez attains age 65 
 

 
$1,200,000 

Trust income at age 65 (5% x 1,200,000) 
(Income in subsequent years will vary.) 

 
$60,000 

 
Total income tax charitable deductions, approximately 

 
$133,000 

 
The remaining trust assets will be available after the passing of both Mr. and Mrs. 
Gomez to fund an endowment at Mr. Gomez’s favorite charity.   

 
Mr. Gomez may choose to retire earlier than age 65.  Even if he doesn’t retire 
earlier, he might like to get money out of the CRUT for an investment, purchase of a 
retirement condominium, or whatever. 
 
Instead of, or in addition to a flip provision, the trust agreement might contain a 
provision allocating post-gift realized capital gain to income.  Then, the trust would 
pay this realized gain to Mr. and Mrs. Gomez to the extent of the accrued deficiency.  
The trustee, giving due regard to the wishes and needs of the income beneficiaries, 
could from time to time liquidate assets, realize gain, and distribute it to them to the 
extent there is an accrued deficiency.   
 
While defining income to include realized gain increases flexibility, it can also defeat 
the primary objective of building the value of the trust during working years so that 
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more can be paid out at retirement.  The reason is that when the trustee, for 
prudent investment reasons, sells certain trust securities in order to reinvest the 
proceeds in other securities, realized gain may have to be paid to the beneficiaries 
even when they don’t want it.   
 
To avoid this consequence and to enable the trustee to turn payments off and on 
from one year to the next (if not at the trustee’s complete discretion, then at least 
as a result of the trustee’s exercising whatever influence the trustee may be able to 
bring with regard to trust investments), the CRUT assets are sometimes invested in 
a deferred variable annuity purchased from an insurance company.  Even though 
the annuity may grow substantially in value, nothing is actually distributable to the 
income beneficiaries until the trustee (or special trustee in some cases) actually 
takes a withdrawal from the annuity.  These arrangements are sometimes called 
“spigot” trusts because one supposedly can turn income on and off like a tap.  
However, if the annuity does not grow in value, it may be impossible to pay 
anything to the beneficiaries, and whatever is paid to them will all be ordinary 
income.  Moreover, there may be surrender charges if the trustee wants to cash out 
the annuity and invest in something else.      

 
B. Deferred Gift Annuities 

Traditional Deferred Annuity 
With a traditional deferred payment CGA, a donor makes a contribution now and 
specifies a future date on which payments begin.  The amount of the payment, 
known in advance, is determined in this manner: 

  
• The deferral factor is determined by compounding 1.0 at a set rate 

(currently 4.25 percent if the charity follows the ACGA recommendation). 
 

• The deferral factor is then multiplied by the current immediate CGA rate for 
the age the annuitant will be on the payment starting date.  The result, 
rounded to the nearest tenth of a percent, is the deferred CGA rate.   
 

• This rate is then multiplied by the amount contributed to determine the 
annual annuity.   

 
Example  Linda Kelly whose date of birth is May 10, 1960 contributed $50,000 cash 
on April 1, 2010 and specified that quarterly payments begin March 31, 2025, when 
she would be age 65.  Starting then, she will receive an annual annuity of $4,900 
(9.8 percent deferred gift annuity rate) paid in equal quarterly installments.  Until 
the end of her life expectancy, $1,651 of the annual payment will be construed to be 
a tax-free return of principal.  Besides payments for life, Linda will receive an 
immediate charitable deduction of $17,104.  

    
Flexible Deferred Annuity 
The problem with the traditional deferred CGA is that the donor must determine in 
advance when payments begin.  However, some unforeseen circumstances could 
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make it advisable to accelerate or delay the payments.  For instance, the donor 
could become disabled and need the money sooner, or she might decide to 
postpone retirement and prefer the payments later.   
 
In 1997, the IRS approved a deferred annuity in which the donor does not have to 
choose in advance the starting date for payments.  See Private Letter Ruling 
9743054.  That decision can be made later, depending on circumstances.  The older 
the annuitant when payments begin, the larger the payments.   
 
Example  What if Linda, in our example above, did not know when she was going 
to retire.  On April 1, 2010, she contributed stock having a fair market value of 
$100,000 and a cost basis of $60,000 for a deferred annuity, and she reserved the 
option to start quarterly payments on March 31 of any year during the period 2019-
2030.   
 
The income tax charitable deduction (the lowest deduction resulting from any of the 
possible payment start dates) was $25,255.  The following table shows taxation of 
payments for full years during life expectancy.   

 

Elective Age at Annuity Capital Tax-free Ordinary Total
Start Date Start Date Rate Gain Portion Income Annuity

       
3/31/2019 59 7.2% $1,200.96 $1,801.44 $4,197.60 $7,200.00 
3/31/2020 60 7.5% $1,242.00 $1,863.00 $4,395.00 $7,500.00 
3/31/2021 61 8.0% $1,289.60 $1,934.40 $4,776.00 $8,000.00 
3/31/2022 62 8.3% $1,334.64 $2,001.96 $4,963.40 $8,300.00 
3/31/2023 63 8.8% $1,390.40 $2,085.60 $5,324.00 $8,800.00 
3/31/2024 64 9.2% $1,442.56 $2,163.84 $5,593.60 $9,200.00 
3/31/2025 65 9.8% $1,501.36 $2,252.04 $6,046.60 $9,800.00 
3/31/2026 66 10.4% $1,564.16 $2,346.24 $6,489.60 $10,400.00 
3/31/2027 67 10.8% $1,632.96 $2,449.44 $6,717.60 $10,800.00 
3/31/2028 68 11.5% $1,706.60 $2,559.90 $7,233.50 $11,500.00 
3/31/2029 69 12.2% $1,790.96 $2,686.44 $7,722.60 $12,200.00 
3/31/2030 70 13.0% $1,882.40 $2,823.60 $8,294.00 $13,000.00 

C. Comparison 
 
1.  Advantages of a Charitable Remainder Unitrust. 
 

• If the portfolio performs well, payments during retirement will be larger than 
those from a CGA. 

 
• Possibly, a significant portion of payments will be taxed as capital gain. 
 
• The donor, if acting as trustee, has control over investments. 
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• Additions to the trust can be made anytime. 
 
 

2. Advantages of a Gift Annuity. 
 

• Although the compounding rate during the deferral period is modest, it is 
guaranteed. 
 

• There is complete deferral of payments until the payment starting date, 
whereas the charitable unitrust must make distributions in any year there is 
net income.  
 

• With a flexible deferred CGA, the annuitant can decide later when to begin 
payments. 

 
IV.  Individuals Who Want to Contribute Real Estate 
 
A.  Charitable Remainder Trust 
 

The ideal instrument for a donor who wants to contribute real estate and receive 
income is a net-income CRUT with a flip provision.  Until the property sells, the trust 
will pay income beneficiaries the lesser of the actual net income or the stipulated 
percentage of trust assets.  Beginning with the trust tax year immediately following 
the sale of the property, the trust converts to a standard CRUT and starts paying the 
percentage amount.  The triggering event for the conversion of the trust is the sale 
of the property.   
 
If the property is raw land, or rental property that does not generate enough net 
income to cover expenses, it is advisable for the donor to contribute some cash or 
marketable securities along with the property so that property taxes, insurance 
premiums, and administrative expenses can be covered.   
 
Example 
 
James and Linda Davis, ages 71 and 70 respectively, contribute an apartment 
building to a CRUT with a flip provision and a five percent payout rate.  The 
property is appraised at $1,600,000, and their adjusted cost basis is $400,000.  If 
they sold the property, $500,000 of gain (that attributable to depreciation and 
defined in IRC Sec. 1250) would be taxed at a maximum rate of 25 percent.  The 
balance of the gain would be taxed at a 15-percent rate.  The resultant tax on the 
gain would have been $230,000 if the net sales proceeds equaled the appraised 
value.  The trust is not taxed on this gain, so the entire sales proceeds can be 
reinvested to generate income to James and Linda.  Moreover, they receive an 
income tax charitable deduction of $680,832. 
 

B.  Gift Annuity 
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It is possible to fund a CGA with real estate, but the charity would assume greater 
risk than with a CGA funded with liquid assets.  That is because it would be 
committing to fixed payments without knowing when the property will sell and for 
how much.  To obviate the risk, the charity might want to identify a buyer in 
advance.     
 
According to Rev. Rul. 78-197, a sale will not be considered prearranged, and the 
donor will not be taxed on the capital gain, if the charity is under no binding 
obligation to sell the donated asset to a particular buyer.  If the charity, in 
anticipation of a gift of real estate, talks to prospective buyers, determines that one 
or more of them is seriously interested, receives the property, and soon thereafter 
enters into a purchase and sale agreement with one of these buyers, the donor 
should not be exposed to taxation on the gain because the charity was under no 
binding obligation to sell to the potential buyer at the time of the gift. 

 
 Wanting more assurance, the charity might go a step further and enter into an oral 

agreement to sell for a certain price, contingent upon its receiving the property for a 
CGA.  Some would say the charity has not gone too far because it has stopped short 
of a legally enforceable sales agreement (assuming state law does not treat an oral 
commitment as binding). 

 
 Suppose the charity goes still further and actually enters into a written contingent 

sales agreement with a prospective buyer and possibly opens an escrow account.  It 
could be argued that the donor has not subjected the charity to an obligation to sell, 
but that the charity, being under no compulsion to do so, has simply made 
arrangements to sell in the event it receives particular property by gift.  This 
argument might prevail, but certainly the risk level has increased. 

 
 Some charities, having entered into a contingent sales agreement, arrange for a 

simultaneous closing.  On the same day, title is transferred to the charity and then 
to the prospective buyer.  To avoid excise tax on both transactions, a charity might 
have title transferred directly from the donor to the buyer, in which case the charity 
does not appear on the chain of title.  The question is whether a transfer of title 
directly from the donor to the buyer, if done at the direction of the charity, would be 
treated as a gift of the property to the charity.  In the case of Guest v. 
Commissioner 77 TC 9 (1981), Temple Emanuel of Yonkers, New York, agreed to 
accept certain properties from Winston and Lucy Guest, and the Temple instructed 
them to retain the properties as nominee on its behalf and to have their attorney 
prepare deeds conveying the property to the purchaser, whom it would later 
identify.  As to whether Mr. and Mrs. Guest made a completed gift of the proceeds 
from the sale of the properties, the Court said, “We see no difference between the 
situation where a donee sells a gift prior to actual receipt of it, and, instead of 
accepting delivery himself, the donee directs that delivery be made to the 
purchaser.” 
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 While agreeing that the direct deeding did not affect the issue of whether a gift of 
property was made, the Court found that it did affect the timing of the gift.  
According to the Court, the gift occurred not in year one when Mr. and Mrs. Guest 
informed the Temple of their intent to make the gift, but rather in year two when 
delivery was completed.  This means that by the time the gift occurred (delivery of 
deeds to the purchaser) the charity was under a binding obligation.  Of course it 
has, acting in its own volition, bound itself.  Would this cause a donor to be 
construed as having sold the property, using the charity as agent, and contributing 
the net cash proceeds?   

 
 There are other, less risky, ways to mitigate the risk when real estate is contributed 

for a CGA.  One is to offer a discounted CGA rate.  Another is to do advance 
marketing, stopping short of an actual purchase agreement.  Another is to have the 
donor delay payments for a year or so to allow time for a sale.  Still another is to 
identify a potential buyer and enter into a “put” agreement that would state that if 
the charity receives a gift of a certain property, it certain number of days to require 
the buyer to purchase the property based on certain terms and conditions, which 
would then be set forth.  This appears to satisfy the conditions of Rev. Rul. 78-197 
because the charity has the right to compel a purchase, but it is under no obligation 
to exercise the “put.” 
 
Fearing that the net sales proceeds may be substantially less than the appraised 
value, some charities offer to pay an annuity equal to the published rate for a 
person of the annuitant’s age multiplied by the net sales proceeds.  Sometimes they 
delay executing the CGA agreement until the property is sold, and they indicate on 
Schedule A of the CGA agreement that the value of the property contributed was the 
net sales proceeds.  In an IRS audit, it may appear that the donor sold the property, 
with the charity acting as agent, and then contributed the net proceeds.  If that 
were the conclusion, the charitable deduction would stand, but the donor might be 
taxed on all of the capital gain in the property in the year it was sold. 

 
 The safest way to proceed is to make a conservative estimate of the net proceeds to 

be realized and offer a CGA rate equal to  
 

estimated net proceeds  x  normal gift annuity rate 
       appraised value 

 
C.  Comparisons 
 

1.  Advantages of a flip charitable remainder unitrust. 
 

• The charity is not at financial risk. 
 

• Not being under a time pressure, the trustee can market the property so as 
to secure the best price. 
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• The income paid to beneficiaries will be based on the net proceeds with no 
discounting.  If the property is contributed for a CGA, the charity will likely 
offer a discounted annuity rate to protect itself in case of a delayed sale for a 
lower-than-anticipated price. 

 
2. Advantages of a gift annuity. 
 

• Annuitants may start receiving payments immediately.  They may be 
particularly eager for immediate payments if the property is minimally income 
producing.  Immediacy of payments will also be appealing to elderly donors. 
 

• Annuitants know in advance the size of the payments they will receive, and 
they can plan accordingly.   

 
V.  Individuals with Closely-held S Corporations 
 
A.  Charitable Remainder Trust 
 

The 1996 tax legislation added IRC Sec. 501(c)(3) organizations to the list of eligible 
shareholders of S stock, but did not add charitable remainder trusts, which are 
described in Sec 664.  Thus, a contribution of S stock to a charitable remainder trust 
would disqualify the S election. 
 
However, an S corporation can contribute assets owned by the corporation to a 
charitable remainder trust.  The S Corporation would be the income beneficiary.  
Because a corporation is not a natural person, the term of the CRT would have to be 
a term of years not to exceed twenty.  The charitable deduction would be passed 
through to the shareholders and could be used to the extent of their basis.  See 
Private Letter Ruling 9340043, in which the IRS ruled that an S Corporation can be 
the donor of a charitable remainder trust.  (Note: These gifts are now somewhat 
more attractive.  Previously, the shareholder’s basis in his stock was reduced by his 
pro rata share of the value of the contribution.  Now it is reduced only by his pro 
rata share of the cost basis of the contribution.) 
 

B.  Gift Annuity 
 

It is possible to fund a CGA with S stock because the donee (and resulting 
shareholder) would be the charity, a Sec. 501(c)(3) organization.  A charity might be 
willing to accept S stock for a CGA if it is reasonably certain that (1) it can sell the 
stock to other shareholders in the near term or (2) the corporation will make regular 
distributions of income to shareholders. 
 
If the charity retains the stock, any income earned by the corporation will be taxed 
as unrelated business taxable income.  Even income deriving from interest, 
dividends, and rents – the type of passive income normally not taxable to a charity – 
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will be taxed.  If the charity sells the stock, it will be taxed on the gain (which will be 
the difference between the sales price and the present value of the annuity as of the 
date of the gift and, hence, its cost basis).  Note that when a charity receives and 
sells S stock, it will pay less tax if the stock is contributed for a CGA than if it is 
contributed outright, in which case the charity’s cost basis is whatever the donor’s 
was.   
 
Example  On April 1, 2010, Roger Wilhelm, age 66, contributed S stock to a charity 
in exchange for a CGA.  The stock was appraised at $400,000, and Roger’s adjusted 
cost basis was only $10,000.  Shortly after the contribution, the charity sold the 
stock to another shareholder for $400,000.  While the charity would ordinarily pay 
the 5.4-percent ACGA rate, it reduced the rate to 5.0 percent in this instance to 
compensate for the tax it will pay. 
 
 Benefits to Roger 
 

Value of S stock $400,000 
Adjusted cost basis    10,000 
Present value of annuity  
(Investment in Contract) 

 
 244,744 

Charitable deduction  155,256 
Annual payment 
    taxed as follows during each full  
    year of life expectancy: 

 

                     Ordinary income  $7,180 
                     Capital gain  12,500 
                     Tax-free return of principal       320 

              20,000 
  
        Implications for Charity 
 

Capital gain taxed to charity 
($400,000 – 244,744) 

 
155,256 

Tax on gain  
(assuming the charity is a corporation and 
a 34% rate applies) 

 
 
52,787 

After-tax proceeds 347,213 
Annual annuity as a percentage of after-tax 
proceeds 

 
5.76%* 

 
*The charity could offer an annuity rate lower than 5.0 percent so that the 
annuity rate as a percentage of after-tax proceeds would be closer to the 
ACGA rate.   
 

C.  Comparison 
 

1.  Advantages of a charitable remainder trust  



Good Choices 
 

 Page 18 © 2010 PG Calc Incorporated 

  
As noted, a charitable remainder trust is not a qualified S corporation 
shareholder, so a charitable remainder trust cannot be funded with S stock 
unless the shareholder is willing to forfeit the S election.   

 
2.  Advantages of a gift annuity  
 

• The shareholder can convert highly appreciated S stock to a stream of 
income, avoid up-front taxation of the gain, and receive a charitable 
deduction.   

 
• The gift is beneficial to charity, provided the CGA rate it offers takes into 

consideration the tax it will pay on S corporation income and on the gain it 
realizes upon sale of the stock. 

 
• When S stock is contributed for a CGA, the charity pays less tax when the 

stock is sold than it would pay if the stock is given outright.   
 
VI.  Individuals with Closely-held C Corporations 
 
A.  Charitable Remainder Trust 
 

It is possible to transfer closely-held C corporation stock to a charitable remainder 
trust.  The instrument to use is a net income CRUT with a flip provision as described 
above in connection with a gift of real estate.   
 
These are some of the tax issues when closely-held C stock is contributed to a 
charitable remainder trust. 
 
• The charitable donee cannot be legally bound or compelled to sell the donated 

shares to the corporation or any other person or entity.  Palmer v. 
Commissioner, 62 TC 684 and Rev. Rul. 78-197.  Otherwise, the sales proceeds 
will be treated as a taxable dividend. 

 
• A purchase of shares by the corporation from a charitable remainder trust will 

not be self-dealing, provided (a) the trust receives no less than fair market value 
for the stock, and (b) an offer of redemption is made to all persons who hold 
securities of the same class.  Reg. Sec. 53.4941(d)-3(d)(1). 

 
• The corporation or other non-related shareholders may have a right of first 

refusal – i.e., a right to purchase the stock for fair market value – in the event 
the charity decides to sell.  Private Letter Ruling 8042030.  The right of first 
refusal does not obligate the charity to sell and thus meets the conditions of Rev. 
Rul. 78-197. 

 
B.  Gift Annuity 
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When a charity accepts closely held stock – whether C or S – for a CGA, it assumes 
risks that could be even greater than those resulting from a CGA funded with real 
estate.  The charity will be committed to fixed payments, but the stock likely pays 
no dividends, and there is a very limited market for it.  If it does accept closely-held 
stock for a CGA, it should be reasonably certain that the corporation would be 
willing to redeem it, or other shareholders would be willing to purchase it soon after 
the contribution.  Even with a high probability that the stock can be sold quickly, the 
charity may want to protect itself by discounting the annuity rate it normally would 
pay.   

 
 
C.  Comparison 
 

1.  Advantages of a charitable remainder trust. 
 

• The charity will not be at risk. 
 
• The trustee will not be under a time pressure to dispose of the stock.  
 
• The payments will be based on net proceeds realized from disposition of the 

stock, and the payout rate can be whatever is agreeable to the donor and the 
trustee, subject to IRS limitations.   

 
 

2.  Advantages of a gift annuity.   
 

• Payments would start immediately and the amount of those payments would 
be fixed. 

 
• The stock could be sold to family members.  By contrast, the self-dealing 

rules applicable to charitable remainder trusts would prevent a sale of the 
stock by the trust to disqualified persons.   
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